Prohibition of Extradition and Freedom from Torture in Combatting Terrorism and Extremism

Ladies and gentlemen, colleagues! 

Touching on the theme of freedom from torture in combatting terrorism and extremism, we would like to begin with a well-known axiom: violence gives rise to violence, permissiveness, if it is used by the state authorities, not only devalues the very concept of law, but also causes escalation of violence by those, who use terror as means to achieve their goals. Fight against terrorism and extremism may be productive only when it is in strict compliance with fundamental human rights.

In light of overcoming torture, extradition relates to one of the most difficult problems in international legal cooperation. International standards impose prohibition on the extradition of a person to a country, where his right to freedom from torture and other forms of unlawful treatment or punishment will be violated. Responsibility for the consequences of such extradition rests with the state that extradited the person in the presence of a serious risk to become a victim of unlawful treatment.
Despite this, the state will often seek to circumvent a ban, being interested in removing from their territories of foreign nationals, who have been charged over crimes in the country of origin or third countries. So-called diplomatic safeguards of humane treatment of persons subject to extradition are widely used by the requesting state.
Meanwhile, such assurances are ineffective for several reasons: 

1. First, the statement of a question itself on provisions of such guarantees means that the reputation of the investigative and penal settings of the destination country from the freedom from torture perspective is really questionable, otherwise, the issue of safeguards to prevent unlawful treatment would not have been raised in principle.
2. Secondly, efficient and reliable mechanisms for monitoring compliance with such safeguards do not exist. For instance, currently, Russian authorities with their foreign partners, consider a possibility of providing access of the Russian Federation diplomatic corps representatives to persons extradited to Russia to assess their situation in the destination country. However, such control is certainly inefficient, as diplomatic corps representatives of a state that carried out extradition, are not independent observers. They are less interested in revealing, and, moreover, disclosing the fact of violating humane treatment safeguards, as it would mean simultaneous violation of their country’s obligations. 
3. And thirdly, there is no form of responsibility by the state that provided safeguards for their violation. 

That is why the UN, the Council of Europe, also represented by the European Court of Human Rights, and the largest international NGOs think it is inappropriate to rely on diplomatic safeguards in cases where the authoritative independent sources give evidence of widespread torture in the country of destination. There is no reason to believe that the state that allows unlawful treatment in its territory, or is unable to overcome such practices, hence, systematically violates its global international obligations, will be able to ensure safeguards to a specific person.
I regret to say that in terms of freedom from torture both Russia and Tajikistan are nowhere near. Each country accounts for multiple cases of torture against suspects and alleged offenders; sentencing based on confessions obtained illicitly, extrajudicial execution, etc., described by international organizations. Conditions of detention in prisons leave much to be desired both in Tajikistan and Russia.
 
In this regard, extradition both to Russia, and to Tajikistan requires special attention. This issue is particularly pointed in the case of allegations related to terrorism and extremism. In both countries, such allegations are often used to simulate anti-terrorist and anti-extremist activities of power agencies, at the same time used as means to suppress political and religious activities of citizens. As issues of implication in crime and criminal guilt of a person are not subject to the extradition procedure in principle, all conditions are provided for the application of the above-mentioned extradition institute. At that, persons extradited under similar charges, are at particular risk of becoming victims of torture, as they are seen as threat to the national security. The fact that in some cases such assessment is quite reasonable does not deprecate severity of the problem. On the contrary, it strengthens the problem, as each real terrorist is used as evidence of threat allegedly demanding carte blanche to use any prevention means, including those prohibited.
The situation with the extradition of Russian people for criminal prosecution in this category at present is as follows. 

Extradition checks are conducted very formally - only the most obvious grounds expressly provided in the RF Code of Criminal Procedure for denial of extradition are considered. Extrajudicial procedures for making decisions on extradition lead to the fact that in the absence of a lawyer for the person in question the issue of the risk of being subjected to torture at this stage is not even raised. At that, documents of the requesting party, often with apparent contradictions, which are easily detected with minimum analysis and which give good reasons to doubt the veracity of information presented, are not investigated properly. Meanwhile, in many cases, such an investigation would allow identifying politicized and even fabricated nature of the criminal prosecution, hence, an increased risk of unlawful treatment of the person in question.

The right to appeal against the decision to extradite a person is communicated in one phrase in the notice on the decision of the General Prosecutor's Office with a reference to the relevant article number of the Criminal Code, and even without indicating a court, which is to receive the appeal. Such notices are submitted in Russian, and, often without an interpreter, and the decision is not currently submitted at all - it can be seen only in case of appealing against the decision while reading the case materials after their receipt in the court.

The right to free legal assistance in reading the notice is not envisaged in the RF legislation. It is obvious that in most cases a person formally informed of his right to appeal, is not able to enjoy this right, particularly if he is not fluent in Russian. 

In the presence of a lawyer the issue of filing a complaint becomes easier, but not removed, as only 10 days are given for filing complaints. The prosecuting authorities are not obliged to notify the lawyer of the decision to extradite his/her client, hence, the risk of defaulting the term of filing appeals is very high in this situation too.

As for the complaint administration procedure, in most cases, all the defense arguments on the threat of torture against the applicant in the destination country are declined, as, according to judicial boards, they are refuted by the requesting party's guarantees discussed above. When a case was returned for reconsideration by the court of appeal with instructions to check arguments on the risk of torture, in some cases, such tests were carried out through a more than absurd way. Letters were sent to the Prosecutor General of the requesting state outlining the applicant's fear of being subjected to unlawful treatment and illegal conviction, and asking whether these fears have any grounds. It is obvious that such a "test" created an additional hazard to the applicant, who, in the case of extradition is likely to be punished for public discrediting the requesting State. Only after several decisions of the European Court of Human Rights was able to stop the practice of such "checks".
Appeal to the European Court is the last safeguard means for those who will be extradited by the decision of Russian authorities, despite the risk of torture. However, effective use of it is possible only given a qualified attorney, as individual appeals to Strasbourg, though relatively affordable, are still almost hopeless, when an applicant is not aware of standards of the European Convention on Human Rights and Fundamental Freedoms, and misunderstands the European Court of Justice mechanisms. 
However, even help provided by Strasbourg (if you get it), does not always protect a person accused of an offense against the state, including those related to terrorism and extremism, from the risk of unlawful forced displacement in the requesting State. In such cases we include extralegal methods of cooperation between the requesting and requested states, both exhibiting extraordinary interest in such extradition for the above reasons. As a result, a person disappears in Russia and is soon found in the requesting State, the return in which he tried to avoid for fear of being subjected to unlawful treatment.
Refusal of the Prosecutor General to satisfy a request on extradition on formal grounds does not protect from refoulment, which happens from time to time. In such cases, a person released from extraditional arrest, right at the exit of the detention facility, is met by the migration control staff with an instruction of the Prosecutor General's Office "to verify the legality of stay in the territory of Russia, given the grounds to make a decision on deportation". Absence of a lawyer in such cases may also play fatal role, as the lawyer could protect the interests of the detainee in court or appeal against the decision on his deportation, when such a decision was made. In the absence of other reasons for non-refoulement, besides the risk of torture, even the lawyer is likely to be powerless, as the court considering the case of administrative expulsion, is not obliged to investigate the risk of unlawful treatment in the destination country. So, again, the last resort will be Strasbourg. However, in such a case, using such a tool is even more difficult due to the extremely tight time frame of the administrative procedure, as complaint against the decision on deportation must be considered within 24 hours after its submission to the court of second instance.

Conclusions.

1. The current legislation of the RF do not ensure adequate safeguards against the risk of being subjected to torture to persons, whose extradition was requested in connection with the accusation in terrorism and extremism involvement. 
2. Extralegal cooperation methods of SCO member states declaring combatting terrorism and extremism, cause intensive growth of phenomena, at combatting that they are aimed. 
� Due to the systemic nature of this problem in the RF, European Court on Human Rights recently issued a pilot resolution on the case «Ananyev et al Against Russia», having obliged the RF to develop a mandatory time bound schedule for enactment of effective legal safeguards, which can ensure standard conditions in detention facilities. 








